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ORGANIZATIONAL MISSION AND VISION

Center for Civilians in Conflict (CIVIC) is an international organization dedicated to promoting
the protection of civilians in conflict. CIVIC envisions a world in which no civilian is harmed in
conflict. Our mission is to support communities affected by conflict in their quest for protection and
strengthen the resolve and capacity of armed actors to prevent and respond to civilian harm.

CIVIC was established in 2003 by Marla Ruzicka, a young humanitarian who advocated on behalf
of civilians affected by the war in Iraq and Afghanistan. Honoring Marla’s legacy, CIVIC has kept an
unflinching focus on the protection of civilians in conflict. Today, CIVIC has a presence in conflict
zones and key capitals throughout the world, where it collaborates with civilians to bring their
protection concerns directly to those in power, engages with armed actors to reduce the harm they
cause to civilian populations, and advises governments and multinational bodies on how to make
life-saving and lasting policy changes.

CIVIC’s strength is its proven approach and record of improving protection outcomes for civilians by
working directly with conflict-affected communities and armed actors. At CIVIC, we believe civilians
are not “collateral damage” and civilian harm is not an unavoidable consequence of conflict —
civilian harm can and must be prevented.
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EXECUTIVE SUMMARY

This paper provides an overview of the assistance states provide to civilians who have been
harmed as a result of military operations. It clarifies the distinction between amends, which are
electively offered to civilians for harm (even if those operations were lawful), and reparations, which
are provided by states for violations of law. The paper also identifies some of the key issues and
controversies related to post-harm assistance and provides a summary of recommendations for
states in the development of effective post-harm assistance policies.

Some of the key issues and findings identified in this paper:

The elective provision of amends can undermine the obligatory provision of
reparations, e€.g. in cases where a state provides amends prior to the conclusion of
an effective investigation, or if a state provides amends as a substitute for full and
proportionate reparations.

States that only provide amends to advancing operational goals (e.g. winning hearts
and minds in a counterinsurgency campaign) may overlook other important and durable
reasons for doing so.

. The provision of amends and reparations in the context of partnered and coalition

operations often involves several additional challenges, including those that result from
a lack of consistent or uniform policies among participating states.

. Effective amends policies are only one important part of a comprehensive response to

civilian harm, which should also include recording, documenting, investigating (when
necessary), and tracking civilian harm.

Key recommendations:

- States should include both amends and reparations in their policy framework for addressing civilian

harm.

- States should have clear policies that distinguish between the provision of amends and reparations
for civilian harm in armed conflict.

- The policies adopted by states should clearly recognize that amends and reparations are not
mutually exclusive, and that the decision to provide amends should not hinder any potential future
reparative action.

States should incorporate a comprehensive but flexible amends framework that, at minimum,
requires acknowledging harm and makes available a range of possible amends options such
as public and private recognition of harm, explanation or formal apologies, ex gratia payments,
livelihood assistance, community-level support, and restoring damaged property or public
infrastructure.



States must have procedures in place to effectively investigate possible violations of international
humanitarian law and international human rights law. Investigations must clarify individual and/

or state responsibility, and clearly identify cases where reparations are warranted as a result of

a suspected violation. States must investigate if there is reason to believe a violation occurred,
regardless of whether they have already provided amends for the same act.

States should avoid limiting their amends policies to specific operational contexts. Instead, a
comprehensive protection framework should include an amends that can be adapted to a range
of operational contexts.

States involved in partnered or multinational coalition operations should advocate for uniform
amends and reparations standards and protocols in joint missions. These protocols must be
adapted to the local situation and culture, may need to be updated over time, and will require
ongoing cooperation between coalition forces.

States involved in partnered or multinational coalition operations should ensure that civilians are
able to report cases of harm without the undue burden of identifying the specific state that caused
the harm.

States should take active measures to facilitate access to amends by limiting procedural hurdles
and other barriers such as language, distance, or risk to personal safety.

Policies should ensure that post harm assistance is perceived as reasonable, and not unjust or
arbitrary, for example if a state pays less for a civilian’s death or serious injury than for a damaged
vehicle.

States should emphasize the importance of documenting civilian harm to all actors and units
involved in military operations. It is beneficial to standardize recording procedures across units,
and across states in multinational operations.

States should ensure amends policies are situated properly with efforts to document, investigate,
and track harm as part of an effective and comprehensive response.
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INTRODUCTION

Harm to civilians can result from both lawful and unlawful military conduct.! Many states provide
monetary payments or in-kind relief for harm caused by their operations.?2 Under international
humanitarian law, states are obligated to provide reparations for harm caused by violations. States
may also have moral or strategic reasons to provide amends, even when otherwise lawful acts
cause harm.? This paper provides an overview of the meaning of amends and reparations for civilian
harm in armed conflict and identifies several key issues related to both. This overview is not meant
to constitute an exhaustive analysis of the topic but rather to illustrate some of the issues that have
surfaced in contemporary settings.

AMENDS VERSUS REPARATIONS

Different terms describe distinct forms of monetary or in-kind post-harm assistance for civilian harm
in armed conflict. It is useful to distinguish between amends awarded for any harm to civilians due
to military operations, even if lawful acts caused the harm, and reparations for harm provided on
the basis of a violation of applicable laws.* The processes are not mutually exclusive, but there are
important reasons to distinguish between harm from lawful acts in armed conflict and harm from
violations of applicable laws (e.g., international humanitarian law or international human rights law).

Amends

Amends refers to the “practice of warring parties

providing recognition and assistance to civilians they Amends refers to the

harm within the lawful parameters of their combat

operations.”® Depending on the national framework “pI‘GCtice Of Warl’ing parties
and type of amends a state awards, they may take

the form of “ex gratia payments,” “solatia payments,” prOViding recognition and

“condolence payments,” “battle damage payments,”

“honor payments,” or “acts of grace payments.”® GSSiStance to Civilians they
Amends can include monetary payments, but also harm Wlthln the IC]WfUI

“public acknowledgement of, and apologies for,

harm, community level acknowledgement of harm, (4
livelihood assistance, and restoration of damaged parameters Of thelr Combat
public infrastructure, and other offerings in accordance operations. »”

with victims’ needs and preferences.” To be effective,
amends “must be calibrated to meet both the
expectations of the victims and their communities,”®
and take into account the form of amends in local cultural traditions.® The form amends may take
varies considerably depending on the state involved, the location and type of conflict, the individuals
tasked with providing the amends, as well as the recipients and their preferences. In contrast to
reparations, amends are not usually meant to provide full compensation for the harm suffered.
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Instead, the recognition and assistance provided may seek to meet some immediate needs of
victims or may simply be offered as a dignifying gesture.”

Is there a duty to make amends?

It is generally accepted that there is no legal obligation to provide compensation for harm to civilians
caused by a state’s awful operations." Provisions for amends usually explicitly state that they do not
recognize liability, fault, or negligence for the harm caused. However, they may recognize that the
state or force in question caused the harm and include expressions of contrition. The practice of
making amends usually stems from policy decisions, often related to strategic considerations.”? The
rationale for making amends may also derive from warring parties’ perceived moral obligation.®

How can amends protect civilians in armed conflict?

Acknowledging harm should be a minimum requirement for any form of amends." Recognizing harm
also makes other forms of financial payment or assistance possible and opens communication with
affected individuals and communities. Some forms of amends “are used to express contrition and
recognize the agency and dignity of civilian victims.”™ This in itself “can serve an important role in
recognizing the loss and agency of civilians affected by war.”®® Recognizing harm, and potentially
apologizing for such harm, can convey respect for human dignity.” A formal apology for harm,

even if not accompanied by acceptance of liability (for example, when harm occurred during lawful
activities), can be important for victims, and at times more important than any material or financial
assistance. Explaining why harm occurred and efforts to prevent similar harm from recurring can also
serve as a dignifying gesture and help provide victims closure. Providing amends can also tie into
the general right of families to know what happened to their relatives, by providing information about
the fate of their loved ones. Not knowing the fate of the missing can mean an inability to carry on or
rehabilitate for the individuals or communities affected.®

Making amends for civilian harm in armed conflict is also key to protecting the livelihood of those
affected and to enhancing the resilience of civilians and communities to the effects of armed conflict,
and can help victims and communities recover from the losses caused by violence. It may make little
difference to the victims whether the harm arose from lawful or unlawful acts of war.® It is therefore
important that states provide support whether or not an unlawful act caused the harm. Victims may
be the principal breadwinners of households, which can greatly impact their relatives’ livelihoods.?°
Victims should never believe that financial remuneration is an attempt to put a monetary value on
life,? but financial and practical aid can make an important difference for those affected to be able
to rebuild their lives. To be effective, states should provide amends relatively promptly and with few
bureaucratic obstacles. States can provide monetary relief through payments to the families of those
harmed, through livelihood assistance, or community assistance.?? Amends can also take the form of
remediation for damage to property, cultural objects, or the environment.?®> Such remediation would
seek to provide longer-term protection by helping to rebuild important assets to communities, rather
than simply providing immediate material assistance.

Finally, some forms of amends may directly or indirectly serve to prevent future civilian harm. Striving
to avoid repetition of harmful acts, and to prevent future harmful acts, can in and of itself be a form of
amends.?* In the context of harm stemming from unlawful acts, it can be a legal obligation to provide
guarantees of non-repetition as part of reparation. Making amends provides financial and political
reasons to prevent and reduce civilian harm. Tracking civilian harm can also provide necessary data
to understand how to effectively mitigate it, especially through pattern analysis and lessons-learned
exercises. Below in section C.4., this paper will explore some of the ways amends tie into prevention
of future harm, in relation to documenting civilian harm.



Reparations

The term “reparations” refers to the measures that The term “reparations”
international law requires when a state commits an

internationally wrongful act, such as a violation of refers to the measures that
international humanitarian law or international human . . .

rights law.?® Reparations should “seek to eliminate all Internatlonal IGW I'eqU”'eS

the harmful consequences of a violation of rules of
international law applicable in armed conflict and to
re-establish the situation that would have existed if the
violation had not occurred.”?® Other terms used in similar

when a state commits an
internationally wrongful

contexts include “remedy” or “redress” for international GCt, SUCh as a violation Of
law violations.?” Reparations may consist of restitution,

compensation, satisfaction, rehabilitation, and/or internationa/ humanitarian
guarantees of non-repetition, and will depend on the

violation and the harm caused.?® For example, restitution law or international human
of the status quo ante for deaths is impossible, and .

states should seek other forms of reparation. rlghts law.

The obligation of reparation for unlawful acts

When violations of international legal obligations cause harm, states are obligated to provide
reparation. (The scope of this obligation to individual victims of international humanitarian law
violations is actively debated under international law.)?® It is generally recognized that states should
provide victims of gross violations of international human rights law and serious violations of
international humanitarian law with full and effective reparation, including restitution, compensation,
rehabilitation, satisfaction, and guarantees of non-repetition.>° This paper will not address the many
ways states may fulfil the obligation to provide full reparation for international law violations.®

Other forms of compensation or assistance

Other forms of compensation do not necessarily fit into these two categories, including different
forms of combat-exclusion tort claims procedures.>? Such tort claims procedures may recognise
liability for a harm caused (for example, road accidents involving military vehicles), but often
exclude any harm caused during combat or even during military operations. This type of tort claims
procedure would not fulfill a state’s responsibility to provide reparation for violations of international
humanitarian law if it excludes such acts.

Amends and reparations for harm are also different from providing humanitarian assistance,*
understood as financial and material aid to individuals affected by conflict or other disasters. The
needs of those affected primarily drive humanitarian assistance, rather than a causal link between
the harm and those providing aid.>® Victims of actions in armed conflict may seek amends or
reparations from those responsible, and also receive humanitarian assistance from other actors
(such as NGOs, international organizations, inter-governmental organizations, or in some cases from
non-state armed actors).
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KEY ISSUES

Does making amends hinder providing reparations?

While amends may be a gesture of goodwill, paying amends may hinder the obligation to provide
further reparations when a violation caused harm.2® In some cases, amends may even be seen as a
tool to amplify impunity, as a form of “blood money” payment to prevent allegations being brought
forward to more serious platforms.?’

Amends and reparations are not mutually exclusive processes. As it is not always obvious from
the outset whether harm was caused by a violation, states may make amends before it is known
whether or not a lawful or unlawful act caused the harm. However, this should not preclude
providing any potential future reparations, as amends are not considered adequate or effective
reparation for an international law violation. Full reparation would usually include adequate
restitution and compensation, as well as rehabilitation, satisfaction (including acknowledgement of
the violation), and guarantees of non-repetition.®

Furthermore, identifying the need for reparations usually requires an investigation to establish
whether or not a violation of the law occurred. For this reason, providing amends should not
preclude any investigation into legal wrongdoing. If harm may have resulted from a violation,
investigations are legally required and responsibility (state and/or individual) must be determined,
even if the state has already provided amends.>® Therefore, allegations of violations should be
referred to an appropriate authority to determine whether an investigation is necessary.*® An
affected individual will often not know whether the harm they suffered was a result of a violation or
a lawful act.?' As states have an obligation to investigate proprio motu, investigations into possible
violations should not depend on affected individuals making these allegations.

Limiting amends policies based on operational context

Limiting amends to ad hoc policy and strategy considerations can lead to inconsistent practice
depending on the type and location of conflict, and less protection for civilians harmed by

conflict. Some states explicitly connect providing amends to war-fighting objectives, commonly

as part of “counter-insurgency” campaigns. They may provide amends to temper harm’s negative
effects on political support for the military campaign (for example by limiting amends to “friendly”
civilians), or for the safety of their personnel on the ground by ensuring good relations with local
communities.*” However, a disproportionate emphasis on amends’ strategic value can produce
inconsistent and less effective harm mitigation. For example, in contexts of remote airstrikes with
fewer or no personnel present on the ground, some immediate strategic incentives to provide
amends may considerably diminish, often leaving victims no access to such processes in practice.*
While providing amends may have strategic benefits, limiting their scope to circumstances where
assistance furthers war aims may obscure other, equally valid reasons to provide amends. It also
places unnecessary constraints on the provision of amends based on the operational context (e.g.,
counterinsurgency). As seen above, providing amends is important for protecting civilians regardless
of strategic considerations.**



Amends and reparations in multinational operations

Amends and reparations for harm caused by multinational operations create a set of specific
challenges. For multi-national coalition or partnered operations, the biggest challenge to providing
amends is the lack of uniform policies across different contributing states (and sometimes even
within states). Inconsistencies often include the amounts given for similar types of harm, the types of
harm that may prompt monetary payments, whether or not there is proactive engagement with local
leaders and communities, and procedural requirements (for example, whether there is a requirement
to prove that the state in question caused harm).*® Inconsistencies in national practice for making
amends can make the process seem “arbitrary, mystifying or downright cruel to recipients,”®
undermine the amends’ effectiveness, and can harm the overall mission strategy.”” Coalitions as

a whole generally do not take responsibility for civilian harm, and the responsibility for amends
generally falls to the state to whom causal harm is attributed.*® This causes further challenges when
civilians must identify which state caused this harm, especially if multiple state forces operate in one
area.”® Although some coalitions have adopted non-binding guidelines on civilian casualties, the lack
of cooperation between states regarding amends causes difficulties in claims for civilians who have
to deal with different, seemingly arbitrary, procedural requirements.®® This is aggravated when there
is there is no proactive engagement with local communities, and when the burden is on affected
civilians to approach military bases and provide evidence.>' Conversely, there can be advantages

to members of multinational operations and other bodies (such as UN or civil society organizations)
sharing information and good practices. For example, good communication processes can lead

to improved verification mechanisms for providing amends, a better identification of needs, and a
better understanding of local customs and norms.5?

Similar difficulties arise for civilians seeking reparations for violations of international law committed
by members of multi-national operations.>® In coalition settings, it can be difficult or impossible to
identify the state responsible for a violation, and therefore responsible to provide reparation.
Inconsistent transparency mechanisms between states also affect the ability to identify the relevant
state, with an incentive to avoid responsibility potentially leading to a race to the bottom in terms
of transparency.® If an international organization effectively controls a multinational operation, the
responsibility for the violation can fall on both the contributing state whose conduct caused the
harm, as well as the international organization.®® Attribution for such responsibility rests on complex
legal considerations establishing who had effective control over the troops at the time, a question
that would most likely be impossible for a harmed civilian or community to answer.*’

Specific challenges have been noted in the practice of amends and reparations for acts of UN
peacekeeping operations.>® The existing third-party claims system is a form of combat-exclusion
tort claims system,®® and does not encompass amends or reparations. Instead, with the exception
of some ad hoc payments,®°® the UN appears to encourage contributing states to address
allegations and make amends.®' In other cases, it expects civilians harmed to approach member
states for compensation.®? Other UN bodies may address some harm caused by peacekeeping
operations, but this falls under the practice of humanitarian assistance, not amends.®® In the

context of international law violations committed by UN peacekeeping forces, victims have a right
to reparation.®* Complexities arise regarding identification of the entity responsible for providing
reparations (whether the host state, troop-sending state, or the UN), and claims of UN immunity have
produced further legal challenges.®® In general, while sending states may remain responsible for the
individual criminal liabilities of members of their forces, it has been posited that the UN holds some
form of international responsibility for violations of international law that UN peacekeeping forces
commit.®®



Documenting civilian harm for amends and reparations

Multiple actors in armed conflict have increased the practice of documenting civilian harm. It usually
includes “civilian harm tracking” as internal processes by armed actors,®” and “casualty recording’
by civil society, intergovernmental organizations and state actors.®® There are differences in the
scope, purposes, methods, and transparency of these procedures.®® This paper uses the term
“documenting civilian harm” broadly to denote any formal recording of conflict-related harm to
civilians.

3

Documenting civilian harm as amends or reparation

Generally, documenting civilian harm can tie into amends and reparations processes by providing
victims recognition, acknowledging the loss of loved ones, and clarifying the fate of the missing.”
Documenting civilian harm can help give the victims a human face by acknowledging the individuals
harmed by conflict beyond the numbers.” Documenting can also support building a historical record
as a part of transitional justice and truth building,”> and can help bring a political end to violence.”
Furthermore, civilian harm documentation can be used in accountability processes, including
criminal trials.”

Formally documenting all military operations serves a range of operational and legal reasons.”
Arguably, states have a duty to document all civilian casualties in armed conflict, and to document
a broader range of incidents to monitor and prevent violations of international humanitarian law.”® In
all cases, the importance of documenting civilian casualties, as well as civilian harm more generally,
has been highlighted in many circumstances, including regularly emphasized by the UN Secretary
General.”

In general, “data must be robust and credible in order to be applied effectively.”’® Credible civilian
harm recording can help clarify the truth surrounding incidents, including whether or not a violation
occurred. Building trust in civilian harm documenting mechanisms can help to defuse false
allegations,’® and therefore enhance the legitimacy of actors in armed conflict.

A necessary prerequisite for other forms of amends and reparations

Documenting civilian harm is often an essential prerequisite for awarding any form of amends or
reparation—if civilian harm is not documented, other steps cannot occur. Militaries usually check
allegations of civilian harm against their own documenting processes, and often only provide

any form of amends or reparation if the evidence matches their own information.®° Although
states should not rely solely on their own information for awarding post-harm assistance,® proper
civilian harm documenting can improve the efficiency of amends or reparation procedures. On
occasion, cooperation between different bodies (e.g., militaries and UN bodies) may lead to these
bodies sharing civilian harm documenting and an improved verification of facts for compensation
purposes.®? In this way, proper civilian harm documenting can help “promote evidence-based
discussion and cooperation between military and non-military actors to promote more effective
action to protect and assist civilians.”® Documenting civilian harm also enables militaries to
proactively reach out to potential victims, thereby enhancing access to amends and reparations.®
For some humanitarian organizations, civilian harm documenting can support their assistance
programs and humanitarian response to victims of conflict.®®

Prevention of future harm

Finally, documenting civilian harm is key to preventing future harm, which in itself can be a form of
amends (part of reparation through guarantees of non-repetition), and is key for long-term civilian
protection. Documenting civilian harm can be used to review and revise policy to reduce casualties



in future operations,® while lessons learned exercises may inform future tactical directives and
operational practices.?” Civilian harm documenting, especially when combined with proper analysis
of recorded data, can also be crucial to detect patterns of violence or systemic problems that

may otherwise not be apparent.®® They can provide early warning or indications of deteriorating
conditions,® but can also help prevent violations of international law.° In some cases, civilian

harm documenting can been used to identify the need for specific action, for example, clearing
unexploded ordnance in specific locations in Afghanistan,® or highlighting behavioral patterns to
commanders. In this way, documenting civilian harm can also make it more likely that states will not
repeat incidents that led to such harm. In the case of harm resulting from violations, guaranteeing
such non-repetition may be a legal obligation as part of reparation.

12 civiliansinconflict.org
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