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ABOUT THE ORGANIZATIONS

Center for Civilians in Conflict (CIVIC) is an international organization dedicated to promoting the
protection of civilians in conflict. CIVIC envisions a world in which no civilian is harmed in conflict. Our
mission is to support communities affected by conflict in their quest for protection and strengthen the
resolve and capacity of armed actors to prevent and respond to civilian harm. CIVIC was established in
2003 by Marla Ruzicka, a young humanitarian who advocated on behalf of civilians affected by the war in
Irag and Afghanistan. Honoring Marla’s legacy, CIVIC has kept an unflinching focus on the protection of
civilians in conflict. Today, CIVIC has a presence in conflict zones and key capitals throughout the world
where it collaborates with civilians to bring their protection concerns directly to those in power, engages
with armed actors to reduce the harm they cause to civilian populations, and advises governments and
multinational bodies on how to make life-saving and lasting policy changes. CIVIC’s strength is its proven
approach and record of improving protection outcomes for civilians by working directly with conflict-
affected communities and armed actors. At CIVIC, we believe civilians are not “collateral damage” and
civilian harm is not an unavoidable consequence of conflict—civilian harm can and must be prevented.

The American Bar Association Center for Human Rights promotes and protects human rights worldwide
by defending human rights advocates facing retaliation, rallying thought leaders on crucial issues, and
holding abusive governments accountable under the law.
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INTRODUCTION

How does U.S. law regarding arms transfers promote adherence to international human rights and
humanitarian law? What is required of the executive branch, and what mechanisms can Congress invoke
to prevent U.S. arms transfers from enabling violations of human rights and international humanitarian law
(IHL)?"

The United States has consistently been the world’s leading exporter of arms. From 2016-2020, the United
States exported more arms than the next three countries combined,? with many of these exports going to
parties to armed conflict.® In 2020 alone, government-authorized arms reached $175 billion.* U.S. laws and
policies regarding arms transfers, therefore, carry global implications for human rights, armed conflict, and
the protection of civilians.

In recent years, U.S. arms transfers to governments that have violated human rights and committed
significant civilian harm have drawn scrutiny from members of Congress and civil society. In the last five
years alone, members of Congress have attempted to use legislation to block arms transfers to Saudi
Arabia,® the United Arab Emirates,® Israel,” the Philippines,® and Honduras,® among others, on the basis of
concern regarding human rights violations and civilian harm. The American Bar Association has noted its
concern with the apparent failure of the State Department to adhere to relevant human rights provisions of
U.S. law.® While some risky transfers have been modified in response to congressional concerns, transfers
to security forces engaged in abuses remain common. This primer seeks to inform oversight and advocacy
efforts by identifying the relevant sources of U.S. law governing arms transfers, compiling existing -- and

at times underused -- human rights protections and oversight mechanisms in these sources of law, and
clarifying the authorities of different U.S. government entities.” This primer focuses on U.S. law and policy,
but international law also provides important legal standards for arms transfers.”

The primer begins by briefly defining the major types of arms transfers in Part I. Part Il identifies
constitutional authorities implicated in U.S. arms transfers. Part lll outlines domestic legislation on arms
transfers with a focus on the Arms Export Control Act (AECA) and Foreign Assistance Act (FAA). Part IV
introduces sources of domestic policy and regulation that implement U.S. legislation.

|. TYPES OF ARMS TRANSFERS

There are two main types of arms transfers covered under U.S. law, each with different legal implications,
requirements, and procedures.

- Foreign Military Sales (FMS): In a Foreign Military Sale, the U.S. government directly sells defense
articles to a foreign purchaser. The FMS program is overseen by the State Department and administered
by the Defense Security Cooperation Agency (DSCA).

- Direct Commercial Sales (DCS): In a Direct Commercial Sale, a U.S. company sells defense articles
directly to a foreign purchaser in compliance with U.S. government regulations and licensing
requirements. The DCS program is implemented by the Directorate of Defense Trade Controls (DDTC)
within the Department of State.

The United States also funds the purchase of U.S. defense articles and defense services by foreign
governments through congressional appropriations.

« Foreign Military Financing (FMF): The U.S. government provides other countries with grants or loans to
fund Foreign Military Sales or, less frequently, Direct Commercial Sales.

In addition to these main statutory authorities, the Defense Department has the authority to train and
equip foreign security forces® and support counterterrorism partners, including irregular military forces."



These authorities are not subject to the same level of congressional oversight as sales pursuant to the
Arms Export Control Act. The Commerce Department also controls the export of older-generation military
equipment, crime control equipment, and certain small arms, including semi-automatic assault rifles. Unlike
the State Department, neither the Defense Department nor the Commerce Department has an obligation to
notify the Congress before exporting weapons to consistent violators of human rights or those with a past
record of end-use violations, as explained in more detail below.®

U.S. ARMS EXPORTS: LEGAL HIERARCHY
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The Constitution rests at the top of the U.S. legal hierarchy, allocating authorities related to arms transfers
between branches of government. Federal statutes and international law are the supreme law of the United
States subject to the limits of the Constitution.” Domestic policies and regulations, made in the executive
branch, implement domestic legislation and must comply with statutory requirements.

Il. ARMS TRANSFERS & THE U.S. CONSTITUTION

Arms transfers implicate multiple constitutional authorities, chiefly the foreign commerce power and
appropriations power. Therefore, absent a delegation of authorities, the Constitution divides authority over
different aspects of arms transfers between Congress and the executive branch.

« Foreign Commerce Power: Under the Constitution, Congress has the power “to regulate commerce
with foreign nations.”” Arms export regulations, including human rights restrictions, are a clear exercise
of the foreign commerce power.® The power encompasses arms transfers through both DCS and FMS.

- Appropriations Power: Congress also has exclusive appropriations power, often called the “power
of the purse,” under Article | of the Constitution, which states that “No Money shall be drawn from the
Treasury, but in Consequence of Appropriations made by Law.”"® The executive branch’s expenditure



of public funds is proper only when authorized by Congress.?° This principle applies to Foreign Military
Financing, as any grant to a foreign government for Foreign Military Financing must be authorized by
Congress. To the extent that FMS and DCS are administered by U.S. personnel funded through federal
appropriations, these activities are also controlled by the Congress.

. War Powers: The Constitution assigns to the Congress the authority to declare war.?' The Congress’
war powers can be implicated when the executive branch authorizes the export of defense services
to parties to an armed conflict. The Arms Export Control Act prohibits personnel performing defense
services authorized by the Act from performing any duties of a combatant nature.?? However, a number
of services that can be authorized pursuant to the AECA--including servicing an airplane, providing
training on targeting, supporting intelligence operations, or providing personnel security--can have
serious implications for limitations set by Congress on the introduction of U.S. personnel into conflict
situations.

Congress may delegate authorities to the executive branch so long as it supplies an intelligible principle to
which the executive branch must conform in carrying out the delegated authority.?> Congress may revoke
those authorities and, in general, restrict their exercise. The arms transfer laws described in Part lll delegate
Congress’s authority over arms transfers to the President, expressly authorizing the President to carry out
arms transfers in compliance with requirements in the relevant legislation, including requirements regarding
human rights and IHL. Because arms transfers derive from Congress’s foreign commerce power, Congress
may revoke or modify those delegations as it sees fit.

[1l. DOMESTIC LEGISLATION

The Arms Export Control Act of 1976 and the Foreign Assistance Act of 1961 are the two principal statutes
governing arms transfers under U.S. law. Each law delegates congressional authorities to the executive
branch, includes guiding principles the executive branch must follow, restricts U.S. arms transfers under
particular circumstances, and establishes congressional oversight mechanisms. Additionally, Congress has
passed appropriations laws and human rights legislation that amend the AECA and FAA or modify their
regquirements.

HUMAN RIGHTS AND PROTECTION OF CIVILIANS MECHANISMS

Mechanisms Source(s) in Law

Restriction on Recipient Countries FAA 502B (22 U.S. Code § 2304(b))

FAA 620M (Leahy Law)

Restriction on Recipient Units (22 US. Code § 2378d)

Presidential Notification AECA Section 36(a) (22 U.S. Code 2776(a))

FAA 502B (22 U.S. Code § 2304(c)(4))

Jeiit Reselliien of DSepaie e AECA Section 36(b—c) (22 U.S. Code 2776(b-c))

End-Use Monitoring AECA Section 3A (22 U.S. Code § 2785)



https://www.law.cornell.edu/uscode/text/22/2304
https://www.law.cornell.edu/uscode/text/22/2378d
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title22-section2776&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=(title:22 section:2785 edition:prelim)
http://uscode.house.gov/view.xhtml?path=/prelim@title22/chapter32&edition=prelim
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title22-section2776&num=0&edition=prelim

American-made cluster bomb, manufactured by Lanson Industries. Felton Davis screen capture from PBS News segment on
“How we got the images you weren’t meant to see in Yemen.” July 3, 2018.

Arms Export Control Act

The AECA states that “an ultimate goal of the United States continues to be a world which is free from
the scourge of war and the dangers and burdens of armaments; in which the use of force has been
subordinated to the rule of law; and in which international adjustments to a changing world are achieved
peacefully”?* In furtherance of these goals, the AECA establishes congressional oversight mechanisms

to prevent the transfer of arms that would be used in an unlawful manner, including in violation of the

UN Charter, international human rights law, or IHL. The AECA delegates congressional authorities to the
President and provides guiding principles that the President must follow, imposes requirements for the
President to notify Congress of certain arms transfers, allows Congress to override an arms transfer with a
joint resolution of disapproval, and mandates the establishment of end-use monitoring programs.

Delegation and Guiding Principles

The AECA authorizes the President to control the export and import of arms to further world peace, U.S.
security, and foreign policy.?® President Carter’'s Executive Order 11958 and President Obama’s Executive
Order 13637 further delegated some of the President’s authorities under the AECA to the Secretaries of
State, Defense, and the Treasury.?®

As required by Supreme Court precedent, the AECA provides principles to which the President must
adhere in exercising authorities that Congress delegated. The AECA requires that the executive

branch “take into account whether the export of an article would contribute to an arms race, aid in the
development of weapons of mass destruction, support international terrorism, increase the possibility of
outbreak or escalation of conflict, or prejudice the development of bilateral or multilateral arms control or
nonproliferation agreements or other arrangements.”?’



Presidential Notification

For arms transfers that reach a certain value threshold, the AECA requires the President to notify Congress
before the government issues a license for DCS or a letter of offer for FMS.?® Generally, the executive
branch must notify Congress of a sale of major defense equipment valued at $14 million or more and
defense articles or services valued at $50 million or more 30 days before the issuance of an export license
for DCS or the government’s agreement for FMS.2° The chair and ranking member of the Senate Foreign
Relations Committee (SFRC) or House Foreign Affairs Committee (HFAC) may also request an additional
notification from the executive branch thirty days before shipment of defense articles that meet the value
threshold.?® The Department of Defense’s Defense Security Cooperation Agency carries out the notification
process.

Under the AECA, arms transfers to members of NATO, Australia, Japan, South Korea, Israel, and New
Zealand require only 15 days’ notice instead of 30 and have higher notification thresholds of $25 million for
major defense equipment and $100 million for defense services and defense articles.®

Some exceptions to and gaps in the AECA’s notification requirements exist.®? First, if the President states

in their certification to Congress “that an emergency exists which requires the proposed export in the
national security interests of the United States,” the executive branch may immediately send a letter of
offer or issue an export license, bypassing the 15- or 30-day period of congressional review.*® “Emergency”
remains undefined in the statute, so the President can interpret the term at their discretion so long as they
provide a “detailed justification” for the determination, as the Trump administration did when it bypassed
the congressional review period for $81 billion in arms sales to Saudi Arabia, Jordan, and the United Arab
Emirates.* Second, individual sales under the value threshold do not require notification to Congress.®
The executive branch has interpreted this provision to allow for the division of large transfers into smaller
transactions that evade notification requirements.*®

Blocking Transfers: Joint Resolution of Disapproval

The AECA gives Congress the power to block or modify any arms transfer under DCS or FMS through a
joint resolution of disapproval.?” Although Congress typically awaits presidential notification of an arms sale,
it may pass independent legislation blocking or modifying an arms transfer or use the FAA's 502B resolution
of disapproval mechanism, described below, at any time.®

A joint resolution of disapproval under the AECA is privileged in the Senate, meaning that any senator may
send the resolution to the floor for consideration if it does not leave SFRC within ten days.® Resolutions in
the House do not carry the same status, so HFAC must vote to refer the resolution to the House floor.#°

To override the executive branch’s approval of an arms transfer, Congress needs to either secure the
President’s signature or override the President’s veto. Because the President would likely veto a measure
designed to stop an arms transfer that their administration approved, successfully blocking a transfer
typically requires supermajorities in both the House and the Senate to pass a joint resolution of disapproval
under the AECA. Congress has never successfully passed a joint resolution of disapproval pursuant to the
AECA and overcame a presidential veto.*

When Congress originally passed the AECA in 1976, a concurrent resolution, which requires a majority
vote in the House and the Senate and no presidential signature, could override an arms transfer.
However, the 1983 Supreme Court case IN.S. v. Chadha required Congress to send such measures to
the President for signature or veto for the action to have legal force.*? Therefore, Congress amended
the AECA in 1986 to require a joint resolution, and Congress must now secure a presidential signature
to block an arms transfer.*



End-Use Monitoring

The AECA directs the President to establish an end-use monitoring program to provide reasonable assur-
ance that recipients of U.S. arms are complying with U.S. government requirements concerning the use,
transfer, and security of defense articles and defense services and that such articles and services are being
used for the purposes for which they are provided.** The law requires end-use monitoring to ensure that
defense articles and services are only used for certain purposes delineated in the AECA, primarily “legiti-
mate self-defense.”*® While the AECA does not expressly require monitoring of human rights or IHL viola-
tions, any use of a defense article or service in a manner that violates international law would arguably not
be consistent with the purposes for which such exports are authorized. In practice, however, end-use mon-
itoring programs do not monitor the actual use of defense articles, including the use of U.S.-origin weapons
in civilian harm, human rights abuses, or IHL violations.*® Instead, current end-use monitoring programs
mostly focus on the diversion of defense articles to third parties.*

End-use monitoring for DCS is conducted through the Blue Lantern program, administered by the State
Department’s Directorate of Defense Trade Controls.*® End-use monitoring for FMS is conducted through
the Golden Sentry program, administered by the Defense Department’s Defense Security Cooperation
Agency.*® The Department issues a public report annually on military assistance®® and end-use monitoring
activities.”’

The AECA requires the President to notify Congress when substantial violations of arms transfer agree-
ments, including end-use agreements, may have occurred.®? Such violations include unauthorized retrans-
fer® and use of arms for purposes other than internal security, legitimate self-defense, counter-proliferation
measures, or participation in collective security arrangements.> Substantial violations render a country
ineligible to receive security assistance subject to a presidential waiver upon written certification to the
Congress or a congressional determination by joint resolution.®®

The definition of “legitimate self-defense” is left undefined in the AECA, but international law offers
clarification as to its meaning. The UN Charter prohibits “the threat or use of force against the territorial
integrity or political independence of any State” except in cases of self defense, recognizing the
«inherent right of individual or collective self-defence if an armed attack occurs against a Member of
the United Nations, until the Security Council has taken measures necessary to maintain international
peace and security.”*® Customary international law requires that self-defense must be necessary

and proportional to the threat faced.®” The legitimacy of some invocations of self-defense remains
contested,®® but the UN Charter and customary international law provide a starting point for defining
legitimate self-defense as mentioned in the AECA.

Foreign Assistance Act: Section 502B

Section 502B of the Foreign Assistance Act contains two principal mechanisms to promote human rights
in U.S. arms transfers, both of which have been relatively underutilized. After delegating authority to

the President and providing guiding principles, the FAA institutes a blanket restriction on arms transfers
to countries based on human rights abuses, establishes human rights restrictions on arms transfers to
particular security force units, and creates a reporting mechanism that can trigger a joint resolution of
disapproval to override a decision to transfer arms to a particular country. Unlike the AECA, Section 502B
also covers the sale of older generation military equipment and crime control equipment, such as semi-
automatics assault rifles and intrusion software, controlled by the Commerce Department.



COMPARISON: RESOLUTIONS OF DISAPPROVAL UNDER FAA AND AECA
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c

o

'g 22 U.S. Code § 2304(c) 22 U.S. Code § 2776(b—c¢)

a
Thirty days after Congress passes a resolution After the executive branch notifies Congress that
or the SFRC or HFAC send a letter requesting a the executive branch intends to send a letter of

offer for a Foreign Military Sale or grant an export
license for a Direct Commercial Sale that reaches
the notification threshold.

report from the Secretary of State about human
rights conditions in the recipient country.

“terminating,. restricting, or continuin9 security “prohibiting the proposed sale”
assistance for such country
There is an exception to the 15- or 30-day review
period if “the President states in his certification

There is no statutory exception specific to the that an emergency exists which requires such
502B joint resolution of disapproval. sale in the national security interests of the United
States”

Delegation and Guiding Principles

The FAA authorizes the President to “furnish military assistance... to any friendly country or international
organization” to strengthen the security of the United States and promote world peace.®® Section 502 of
the FAA limits the reasons for which the United States may furnish defense articles to another country to
internal security, legitimate self-defense, participation in “regional or collective arrangements or measures
consistent with the Charter of the United Nations,” or development assistance.®®

The FAA also states that promoting increased observance of human rights shall be a principal goal of U.S.
foreign policy and directs the President to formulate and conduct security assistance programs — including
the sale of defense articles and services to foreign security forces — in a manner that advances human
rights.®'

Country-Based Restrictions

Section 502B of the FAA prohibits the U.S. government from providing security assistance, including arms
transfers, to “any country the government of which engages in a consistent pattern of gross violation of
internationally recognized human rights.”¢2

The FAA defines gross violations of internationally recognized human rights to include:

- torture or cruel, inhuman, or degrading treatment or punishment,

- prolonged detention without charges and trial,

« causing the disappearance of persons by the abduction and clandestine detention of those persons,
and

- other flagrant denial of the right to life, liberty, or the security of person.®

While the FAA does not define “other flagrant denial of the right to life, liberty, or the security of person,” a
leading source on U.S. foreign relations law includes genocide, slavery, murder, and consistent violations
of fundamental rights — when conducted pursuant to de facto or de jure state policy — among gross
violations of internationally recognized human rights.®* An expert opinion commissioned by the ABA Center



President John F. Kennedy signs the Foreign Assistance Act. August 1, 1962. Abbie Rowe. White House Photographs. John F.
Kennedy Presidential Library and Museum, Boston

for Human Rights argued that intentional, disproportionate, or indiscriminate attacks resulting in the loss of
civilian life would constitute a “flagrant denial of the right to life” within the meaning of this section of U.S.
law.5®

Section 6201 of the FAA also prohibits assistance under the AECA or FAA to any country where “the
government . . . prohibits or otherwise restricts, directly or indirectly, the transport or delivery of United
States humanitarian assistance.”®®

Reporting and Override through a Joint Resolution of Disapproval

Section 502B(4)(B) requires the President to provide annually “a full and complete report... with respect
to practices regarding the observance of and respect for internationally recognized human rights in
each country proposed as a recipient of security assistance.”®” The State Department implements this
requirement through its annual Country Reports on Human Rights Practices.®®

Members of Congress can utilize Section 502B to secure information about security assistance to high-
risk countries at any point. To invoke Section 502B, any member of Congress can introduce a simple
resolution requesting a report from the Secretary of State regarding human rights or other concerns in a
particular country.®® Such a resolution is privileged in the Senate.”® Alternatively, HFAC or SFRC can request
such information by letter. If the Secretary of State does not provide a report within thirty days, “no security
assistance shall be delivered to such country except as may thereafter be specifically authorized by law
from such country unless and until such statement is transmitted.””" After receiving such a report from the
Secretary of State, Congress may “adopt a joint resolution terminating, restricting, or continuing security
assistance” to the country in question.”? Such a resolution is privileged in the Senate.”

Until recently, this little-known provision was largely ignored by both branches. While the Congress has
never voted on a joint resolution under 502B, the mechanism remains an effective tool to trigger a debate
on arms sales outside of the notification process.
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USING SECTION 502B

Because Section 502B has been used less frequently than AECA joint resolutions and Leahy
vetting, the exact process for its invocation is not widely understood.” However, if used effectively,
502B provides legislators a mechanism to promote accountability for violations of human rights and
IHL.

Before officially invoking 502B, congressional leaders can hold an annual hearing on the human
rights report and the Section 655 report to identify those countries with a consistent pattern of
human rights abuses as well as those receiving defense articles that have been used in such
abuses.

Leaders of SFRC and HFAC could also use 502B to establish a practice of requesting further
information about human rights conditions for high-risk countries that meet particular criteria,”® such
as countries that have, inter alia:

. Been listed in the annual human rights reports as engaging repeatedly in gross violations of
human rights and/or have a record of impunity for gross violations of human rights;

- Received items that typically receive lower relative levels of oversight, such as items formerly
controlled under the U.S. Munitions List, crime control equipment, or semi-automatics now
subject to Department of Commerce regulations to assess the Department’s 502B compliance;

- Been the subject of a congressional notification regarding a potential end-use violation where
no final determination was made by the State Department;

. Denied access or information to U.N. or U.S. monitoring personnel;’®

- Unfavorable end-use monitoring ratings of over 50% or a history of diversion or misuse of
firearms;”” or

. Evaded licensing requirements for intelligence services.”®

A resolution of disapproval could also be tailored to permit certain sales while restricting others
or to impose conditions on sales to ensure compliance with international law and prevent civilian
harm. For example, legislators could draft resolutions approving sales contingent upon:

Enhanced end-use monitoring;

Demonstrated capacity to use the weapon lawfully in realistic circumstances;
Agreement to not rely on unverified information for targeting;

Sharing after-action reports on the use of weapons that have previously been the
subject of end-use violations; or

5. Agreeing to independent third-party monitoring of allegations of misuse.

ENENE

The overarching goal of any such oversight activities would be to ensure regular adherence to the
law by the executive branch. A review by the ABA Center for Human Rights found over 10 countries
that received over $10 million in U.S. security assistance in one year notwithstanding the fact that
the annual human rights report by the State Department found, for at least the last three years,

that the security forces of those countries were engaged in gross human rights abuses and had a
culture of impunity. In none of these cases did the executive branch issue the required presidential
certification to continue security assistance. To respond to such non-compliance, the Congress
could censure relevant officials or amend the FAA and AECA to allow for judicial review of relevant
factual determinations.”
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2 Secretary of State Prepares a Report [22 U.S.C. § 2304 (C)(1)]

The Secretary of State, with the assistance of the Assistant Secretary of State for Democracy,

Human Rights, and Labor, prepares a report setting forth:

- all the available information about observance of and respect for human rights and
fundamental freedom in that country and a detailed description of practices by the recipient
government with respect thereto

. the steps the United States has taken to: (i) promote respect for and observance of human
rights in that country and discourage any practices which are inimical to internationally
recognized human rights, and (ii) publicly or privately call attention to, and disassociate the
United States and any security assistance provided for such country from, such practices;

- whether, in the opinion of the Secretary of State, notwithstanding any such practices: (i)
extraordinary circumstances exist which necessitate a continuation of security assistance for
such country, and, if so, a description of such circumstances and the extent to which such
assistance should be continued (subject to such conditions as Congress may impose under
this section), and (i) on all the facts it is in the national interest of the United States to provide
such assistance; and

. such other information as such committee or such House may request.

Secretary of State Transmits Report to Congress [22 U.S.C. § 2304 (C)(3—4)]

If a statement is not transmitted within thir- ~ The Secretary of State transmits to the

ty days after receipt of such request, no Senate Foreign Relations Committee and
security assistance shall be delivered to House Foreign Affairs Committee.

such country except as may thereafter be

specifically authorized by law from such

country unless and until such statement is

transmitted.

4 Congress Introduces Joint Resolution of Disapproval [22 U.S.C. § 2304 (C)(3-4)]

"[Tlhe Congress may at any time thereafter adopt a joint resolution terminating, restricting, or
continuing security assistance for such country. In the event such a joint resolution is adopted,
such assistance shall be so terminated, so restricted, or so continued, as the case may be. The
resolution shall be privileged under section 601(b) of the International Security Assistance and
Arms Export Control Act of 1976."
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Leahy Laws

The so-called “Leahy Laws,” named for their champion, Senator Patrick Leahy, refer to two statutory provi-
sions prohibiting the U.S. Government from providing security assistance to units of foreign security forces
implicated in the commission of gross violations of human rights: the State Department Leahy Law, Section
620M of the FAA,; and the Department of Defense Leahy Law, included in annual Defense appropriations
acts since 1999 and later made permanent in Section 362 of Title 10 of the U.S. Code. The key provision of
the State Department Leahy Law contained in Section 620M of the FAA reads:

No assistance shall be furnished under [the Foreign Assistance] Act or the Arms Export Control Act
to any unit of the security forces of a foreign country if the Secretary of State has credible information
that such unit has committed a gross violation of human rights.®°

Definitions

The definitions of “gross violation of human rights” and “assistance” affect the scope and implementation of
the Leahy Laws.

The State Department has adopted the definition of gross violation of human rights established in Section
5028 for the purpose of Leahy vetting.® Unlike Section 502B, the Leahy Laws do not require a consistent
pattern of gross violations of human rights.

In identifying relevant security assistance, the Leahy Laws explicitly name assistance provided under both
the FAA and the AECA, implicating arms transfers including both FMS and DCS. Despite this fact, the exec-
utive branch has chosen to interpret the term “security assistance” as limited to assistance provided with
appropriated funds, such as grants through Foreign Military Financing.®? As such, the executive branch has
not applied Leahy vetting — the process by which the executive branch meets its legal obligations under
the Leahy Laws — to most arms transfers.t® CIVIC supports clarifying the AECA language to subject all FMS
to Leahy vetting, not just sales under the Foreign Military Financing program.®

Human Rights Vetting

To comply with the Leahy Laws, the executive branch carries out vetting of individuals, commanders, and
units designated to receive U.S. security assistance.

Historically, the State Department argued that it was impracticable to ask recipient governments to list the
unit that would receive arms exports, even though doing so is necessary for both unit-level vetting and
conducting statutorily mandated end-use monitoring. To address this challenge, the 2021 Consolidated
Appropriations Act included a provision requiring the Secretary of State to regularly provide to recipient
governments a list of units prohibited from receiving assistance under the Leahy Laws.®®

Remediation

To resume assistance to a previously rejected unit under the Leahy Laws, the Secretary of State must deter-
mine that the government receiving assistance “is taking effective steps to bring the responsible members
of the security forces unit to justice.”®® Senator Leahy has expressed that the Leahy Laws are meant to pro-
mote accountability, saying that their purpose is “to build professional, disciplined, transparent, and account-
able security forces who are sustainable and effective partners for the United States.”®’
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COMPARISON: RESTRICTIONS UNDER FAA 502B AND THE LEAHY LAW

Foreign Assistance Act § 502B

Restriction applies to an entire country.

“a consistent pattern of gross violation of
internationally recognized human rights”

Applies to security assistance, defined to include

Foreign Military Sales, Direct Commercial Sales to

foreign security forces, Foreign Military Funding,
and crime control equipment.

Enforced through a joint resolution by Congress
following a request of a report on the target
country’s human rights record to the Secretary of
State.

The President finds that such a significant
improvement in its human rights record has
occurred as to warrant lifting the prohibition on
furnishing such assistance in the national interest
of the United States.

“[Tlhe President determines and reports to the
Congress...that an unforeseen emergency exists
which requires immediate military assistance to a
foreign country or international organization... he
may direct [for military assistance and sales]...the
drawdown of defense articles from the stocks of
the Department of Defense, defense services of

the Department of Defense, and military education
and training, of an aggregate value of not to
exceed $100,000,000 in any fiscal year.

FAA 502B Leahy Law (FAA 620M)

Foreign Assistance Act § 620M; National Defense
Authorization Act

Restriction applies to a specific unit of a country’s
armed forces.

“the Secretary of State has credible information
that such unit has committed a gross violation of
human rights”

Executive branch interprets Leahy to apply only
to security assistance granted with appropriated
funds, so restrictions cover Foreign Military
Financing but not Foreign Military Sales or Direct
Commercial Sales.

Enforced through Leahy unit vetting by the State
Department’s Bureau of Democracy, Human
Rights, and Labor and in-country embassy staff.

The government receiving assistance “is taking
effective steps to bring the responsible members
of the security forces unit to justice.”

The government receiving assistance “is taking
effective steps to bring the responsible members
of the security forces unit to justice.”

“[Tlhe President determines and reports to the
Congress...that an unforeseen emergency exists
which requires immediate military assistance to a
foreign country or international organization... he
may direct [for military assistance and sales]...the
drawdown of defense articles from the stocks of
the Department of Defense, defense services of

the Department of Defense, and military education
and training, of an aggregate value of not to
exceed $100,000,000 in any fiscal year.
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Annual Appropriations Acts

The appropriations process offers an opportunity for Congress to exercise its power of the purse to
promote accountability in U.S. arms transfers, including by conditioning FMF or restricting the use of
appropriated funds for particular purposes.

Congress allocates funding for executive branch security assistance and licensing activities through
annual appropriations. In so doing, Congress may subject such funds to human rights or other governance
conditions. For example, the Congress can restrict funds provided to foreign recipients (e.g., FMF) that

are used to purchase defense articles and services using the FMS process. While Congress has typically
included in such conditions a national security waiver allowing the President to bypass those conditions,
such a mechanism is not required by law.

Standalone appropriations laws authorizing FMF, including provisions specific to Egypt, Iraq, Afghanistan,
and Israel, often include language that waives other requirements through “notwithstanding” provisions.
For example, the 2020 appropriations bill that allocated FMF to Egypt stipulated that the funds may be
made available “notwithstanding any other provision of law restricting assistance for Egypt, except for this
subsection and section 620M of the Foreign Assistance Act of 1961788

In other situations, Congress may prohibit the use of appropriated funds for particular purposes, including
arms transfers. For example, Congress can prohibit the use of funds in a particular geographic area,
prevent the use of funds to support a particular entity, or block funds intended for a particular policy goal.
Such appropriations riders are among Congress’s most potent tools to check executive power in foreign
affairs.®® Expenditures of government funds in violation of an appropriations restriction would violate the
Antideficiency Act, subjecting the government employee who authorized the expenditure to administrative
sanctions or criminal penalties.°

The 2020 appropriations bill that allocated Foreign Military Financing to Egypt subjected $300 million
to human rights conditions. The law stipulated that the $300 million “shall be withheld from obligation
until the Secretary of State certifies and reports... that the Government of Egypt is taking sustained
and effective steps” to advance six specified goals related to human rights and democracy.” The law
further provided that the Secretary of State could waive the certification requirement if they determine
that “to do so is important to the national security interest of the United States.”®?

Additional Legislation

In addition to the FAA and the AECA, Congress has passed legislation that restricts arms transfers in
specific contexts or for particular reasons. For example, the Child Soldiers Prevention Act prohibits Foreign

Military Sales or Direct Commercial Sales to “the government of a country that is clearly identified...as having

governmental armed forces or government-supported armed groups... that recruit and use child soldiers.”3

Section 110 of the Victims of Trafficking and Violence Protection Act of 2000 similarly restricts
“nonhumanitarian, nontrade-related foreign assistance to any government that...does not comply with
minimum standards for the elimination of trafficking; and is not making significant efforts to bring itself into
compliance with such standards.”®*

Each of these laws includes a waiver for when the president determines that providing assistance would be
in the national interest of the United States.®®

In a provision similar to Section 502B, the International Security and Development Cooperation Act of 1981
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prohibits FMS or DCS to “any country determined by the President to be engaged in a consistent pattern
of acts of intimidation or harassment directed against individuals in the United States.”®® The law requires
the President to report such a determination to the Speaker of the House and the chairs of the SFRC

and HFAC.®” While the restriction does not explicitly invoke human rights or IHL, it could be used to hold
governments accountable when human rights or IHL violations coincide with intimidation or harassment of
individuals in the United States.

Congress has also passed measures to block arms transfers to particular countries based on violations of
IHL or human rights. Such measures have included both prohibitions on the use of U.S. funds for particular
purposes, which prevents the provision of FMF, and arms embargoes on particular countries, which block
DCS and FMS.

IV. U.S. POLICY AND REGULATIONS

The executive branch implements regulations to comply with legal requirements established by Congress.
Domestic policies and regulations must be consistent with the AECA and FAA, but different administrations
interpret some aspects of federal law differently, and those interpretations are reflected at the policy and
regulatory level.

International Trafficking in Arms Regulations

The International Traffic in Arms Regulations (ITAR) implement the Arms Export Control Act by providing
licensing requirements for the sale of defense articles and services. Exporters and manufacturers of
defense articles, as defined in the United States Munitions List generally register as such and then secure
export licenses for commercial sales.®® ITAR prohibits exports to certain states and individuals for reasons
including United Nations Security Council sanctions, arms embargoes, and terrorism.*® ITAR, therefore,
implements congressional legislation and executive measures by prohibiting the export of defense articles
and services to some countries for human rights reasons while partially restricting export to others.

Part 121 of the ITAR defines the United States Munitions List (USML), which designates what types of arms
and equipment are included under the Regulations.® The executive branch designates which defense
articles to include on the USML, reviews the USML, and informs relevant congressional committees when
removing items from the USML.

[tems with “substantial military utility” are supposed to be designated on the USML as “significant military
equipment.”' In practice, however, the executive branch has removed some such items, including semi-
automatic assault rifles, and transferred oversight of these items to the Commerce Department.”® Unlike
items on the USML, Commerce Department-controlled items are not subject to Leahy vetting, congressional
reporting of end-use violations, or public reporting on most exports.'® While certain former USML items

and crime control equipment controlled by the Commerce Department are statutorily subject to Section
502B, in practice, the Commerce Department has authorized the export of such items without the requisite
presidential certification.

The State Department’s Directorate of Defense Trade Controls (DDTC) administers and enforces the ITAR by
reviewing, granting, and denying export license applications.'*
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Conventional Arms Transfer Policies

Several presidents have issued presidential directives called Conventional Arms Trade (CAT) policies to
guide the executive branch in considering both Foreign Military Sales and Direct Commercial Sales. Each
of these policies must be consistent with the legal requirements of the AECA and FAA. President Carter
issued the first CAT policy in 1977, and four other presidents — Reagan, Clinton, Obama, and Trump — have
followed with their own, each of which has revoked and replaced its direct predecessor.'®

President Trump issued National Security Presidential Memorandum 10 (NSPM-10) on April 19, 2019,
replacing the Obama administration’s CAT policy as described in Presidential Policy Directive 27. NSPM-10
offers five factors to consider Foreign Military Sales or Direct Commercial Sales: U.S. national security, U.S.
economic security and innovation, relationships with allies and partners, human rights and IHL, and non-
proliferation.’® For human rights and IHL, NSPM-10 stipulates that the United States will not transfer arms
when it has actual knowledge at the time of authorization that the transferred arms will be used to commit
“genocide, crimes against humanity, grave breaches of the Geneva Conventions of 1949, serious violations
of Common Article 3 of the Geneva Conventions of 1949, attacks intentionally directed against civilian
objects or civilians who are legally protected from attack, or other war crimes.”’

The Biden administration has signaled its intent to institute a new CAT policy with an increased emphasis on
human rights and the protection of civilians compared to its predecessor.'® As of this primer’s publication in
February 2022, the Biden administration has not yet enacted a new policy.

CONCLUSION

A variety of statutes and policies can serve as tools to promote compliance with human rights and IHL in
U.S. arms sales. This primer has focused on the Arms Export Control Act, Foreign Assistance Act, Leahy
Laws, annual appropriations legislation, International Trafficking in Arms Regulations, and Conventional Arms
Transfer policies.

However, given the long track record of evasion of the law by the executive branch, additional
congressional oversight is necessary to ensure compliance with the law. Using the provisions outlined in
this primer, including those that have not been used to their full potential, legislators and advocates can
better use legal tools to promote accountability and compliance with human rights and IHL in U.S. arms
transfers.
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